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THE COURT, U1 right . Wlth respect ^ ^ 
to the array, tho request to have the record in the Gonzales 
oase serve as the factual basis fer the notion in this ease¬ 
ls granted, and on the basis of that reeord. the notion to 

challenge the array is denied for the sane reason set forth in 1 
ruling in the Gonzales cases 

% 

MR. CLIFFORD* Thank you. 

MR. ZELDES, May I join in that notion. I had 

previously nad. the pretrial notion which you had denied based 
on that point concerning the petit jury. 

the COURT: The challenge to the array? 

MR. ZELDES: Yes. 

THE COURT: You want a— 

want that to apply to the Schalit 

trial? 

MR. ZELDES: Previously, you had denied it - I 
would renew it and rely on the connent. of Mr. Clifford just 
“RCe with respect to the Schalit case. 

THE court, Hhen you say -concent-, you mean to have 
the factual record available for purpose, of your notion, 

MR. ZELDES: Yes, your Honor. 

. THE COURT: All right. 

MR. ZELDES, And to renew the notion to disnis. the 
y on that basis, 

-.THE COURT, All right. It can be renewed, and if. 
denied for the reasons I have just stated. 
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WILLIAMS: Thero is a motion to at ay the proccodgias 
strike the jury panol, and for a supplemental ordor concerning 
tho selection of certain petit jurors which aro to .be up. 

TH2 COURT: That, as I understand it, is a motion to I 


incorporate into this record,tho record that has been previously 
oado in earlier cases. 

t m 

MR. CLIFFORD: Most specifically, O.S. versus 


Gonzalea, which your Honor decided earlier this year, and 
tho Gonzales case is on this list also, and I would reguaot 
that the evidence offered in that trial and the decision of 


the Court, I aa assuming the Court is going to reach the sazae 
decision on tho evidence offered as it did in tho Gonzalea 


case, thatall be incorporated for the purpose of presenting 
whatever evidentiary record is necessary in this particular caso. 

The motion that we have filed includes tho affidavits 
hho pertinent statistical information that was necessary 
in Gonzales, tint same information is made part and parcel 
of the motion in this case, and I move that it be incorporated 
and wo need a decision on that boforo the impaneling of tho 
jury, otherwise, we waive any rights under that particular 
motion. 

MR. WILLIAMS: Wo join in that motion, your Honor. 

MR. ROSEN: Your Honor, on behalf of Hr. Alston, Z 
join in that motion, and in addition, to Mr. Williams' ra t ion 
filed this morning for individual voir dire. 
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• U.iTEJ STATES DISTsi , UT**^nniyp 

DISTRICT OF CONNECTICUT 

< 

UNITED STATES OF AlffiRICA. 


V. 


LOUX s/catlZALEgj fer AL 


CRIMINAL NO. B-115 


RULING ON DEFENDANTS' 
NOTION TO STRIKE JURY PAKET. 


Defendants have moved to strike the Jury panel and 
etay proceeding pending issuance and compliance with an 
order to supplement the Jury list with additional Negro 
veniremen. A similar challenge was presented and rejected 

In United States v. Jenkins. _F.2d_ (2d Cir. Apr. 5, 

1974). The facts relied on in support of this motion are 
slightly more favorable to defendants than the facta 
developed in Jenkins.. There the evidence disclosed that 
those drawn from voter registration lists to oe considered 
for Jury service included 3.31 Negroes, compared to 5.45X, 
the percentage of Negroes in the adult population of the New 
Haven Jury division. Current questionnaires of prospective 
veniremen disclose that the percentage of Negroes is now only 
2.261. It is thus apparent, as it was in Jenkins, that the * 
uso of voter registration lists in the New Raven Jury 
division is not producing a percentage of Negroes equivalent 
to their percentage in the adult population. The question 
remains whether the erteat of disparity violates statutory 
or constitutional standards.— 
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In i. Che Court of Appeals focused attention 

on "tho difference Cue would result in the absolute racial 
composition Of the venire as a result of under-registration 
Of blacks as voters.- (slip op. p. 2701). The percents^ 
Of 5.451 and 3 . 31 . whan applied to a typical veniro of slaty 
members, produced an average number (uhen rounded off to the 
nearest whole author) of three Kegroes. if the venire were 
perfectly representative, coopered to too Segroos. to bo 
orpected froo a venire dram from the Jury wheel then in ' 
use. The current percentage of 2 . 261 . when applied to a 
venire of slaty, produces an average of only one Begro to be 
capected on each venire. The Court of Appeal, did not think 
that a difference of one Kcgro per venire caused any denial 
ef rights in JenMns, and. though the issue la closer here, 
it does not appear that e difference of teo Kegroes per 
veniro uould change the Court of Appeais decision. Moreover 
venires drawn in this District acre often average forty 
-ber. or less than siaty. and the percentages applicable in 
this case, when applied to a venire of forty (end rounded off 
to the nearest whole nuaber) still produce an absolute 
difference of only one Kegro. . . 

Defendants seek to bolster the significance of the 
disparity in perconcagea with statistical evidence concerning 
the probability of different numbers of Kegroes appearing on 
* venire drawn from lists that included 5.451 end 2.261 
Kegroes. Eapcrt testimony disclosed that for such lists, the 
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“ U0 ’^» «*■« be selected „ . vanlre 

of ~«y In the following pcrcar.tsgG of drawings: 


ITunber of Nc^r-^ 


0 

X 

2 

3 / 

4 

5 

6 

7 or core 


5.45% list; 

3.5% 

12 . 0 % 

20.4% 

22.7% 

18.6% 

12 . 0 % 

6.4% 

4.4% 


2.26% list 

25.4% 
35.2% • 

24.0% 
10.7% 
3.5% 

-S% 

. 2 % 

.4% 


*“* “ def “‘ !ian “ “Phaslze. . representative 
not would produce five or more Kogroes on a venire of sixty 

la 22.81 of the drawings, while the actual list can bo 

oapactad to produce five or wore Kegroes In only 1.51 of the 
drawings. 

®“ for those defendants, how- 

ever, is the result to be eapected when a venire Is drawn for 

their ease, and this ean be determined only by examining the 
average author of Dlaehs to be selected fees, the actual as 
eoayared to e representative list, as indicated, a differenc 
two Eegroes is to oe expected, on the average, with venire! 
of sixty members, and a difference of one Kegro is to be 
expected, on the average, with a venire of forty members. 

, ” lU ° ““ statistical evidence supplies added 

reason for the Judges of this District to give careful con¬ 
sideration to the need to exercise their discretion to modify 
the existing district plan for juror selection, see 2 g B . S . C . 

J 1363(a), the record does not establish that use of the 
Present Jury wheel to select a venire from which the petit 
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jury vm bo cho.oo in tMo cooo dontoo defoodooto «*“ 
protoctod rights. Acoordiog ly . their MIlI u 


>^7, 1974. 


^ ted at Kcw ^ca, Connecticut, this ^ 


day of 


Jon 0. Newrann _ _ 

oon u. Kewsan 

United States District Jud S e 
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